33.215

(f)(1) A solicitation shall not require
arbitration as a condition of award, un-
less arbitration is otherwise required
by law. Contracting officers should
have flexibility to select the appro-
priate ADR procedure to resolve the
issues in controversy as they arise.

(2) An agreement to use arbitration
shall be in writing and shall specify a
maximum award that may be issued by
the arbitrator, as well as any other
conditions limiting the range of pos-
sible outcomes.

(g) Binding arbitration, as an ADR
procedure, may be agreed to only as
specified in agency guidelines. Such
guidelines shall provide advice on the
appropriate use of binding arbitration
and when an agency has authority to

48 CFR Ch. 1 (10-1-08 Edition)

settle an issue in controversy through
binding arbitration.

[66 FR 67417, Dec. 30, 1991, as amended at 59
FR 11382, Mar. 10, 1994; 60 FR 48230, Sept. 18,
1995; 63 FR 58595, Oct. 30, 1998]

33.215 Contract clauses.

(a) Insert the clause at 52.233-1, Dis-
putes, in solicitations and contracts,
unless the conditions in 33.203(b) apply.
If it is determined under agency proce-
dures that continued performance is
necessary pending resolution of any
claim arising under or relating to the
contract, the contracting officer shall
use the clause with its Alternate I.

(b) Insert the clause at 52.233-4 in all
solicitations and contracts.

[69 FR 59700, Oct. 5, 2004]
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Subpart 34.0—General

34.000 Scope of part.

This part describes acquisition poli-
cies and procedures for use in acquiring
major systems consistent with OMB
Circular No. A-109; and the use of an
Earned Value Management System in
acquisitions designated as major acqui-
sitions consistent with OMB Circular
A-11, Part 7.

[71 FR 38245, July 5, 2006]

34.001 Definition.

Effective competition, as used in this
part, is a market condition that exists
when two or more contractors, acting

independently, actively contend for the
Government’s business in a manner
that ensures that the Government will
be offered the lowest cost or price al-
ternative or best technical design
meeting its minimum needs.

[60 FR 27562, July 3, 1985, as amended at 51
FR 52434, Dec. 23, 1985; 51 FR 27116, July 29,
1986; 61 FR 41470, Aug. 8, 1996; 66 FR 2132, Jan.
10, 2001]

34.002

The policies of this part are designed
to ensure that agencies acquire major
systems in the most effective, eco-
nomical, and timely manner. Agencies
acquiring major systems shall—

(a) Promote innovation and full and
open competition as required by part 6
in the development of major system
concepts by (1) expressing agency needs
and major system acquisition program
objectives in terms of the agency’s
mission and not in terms of specified
systems to satisfy needs, and (2) focus-
ing agency resources and special man-
agement attention on activities con-
ducted in the initial stage of major
programs; and

(b) Sustain effective competition be-
tween alternative system concepts and
sources for as long as it is beneficial.

[48 FR 42351, Sept. 19, 1983, as amended at 50
FR 52434, Dec. 23, 1985]

Policy.

34.003 Responsibilities.

(a) As required by A-109, the agency
head or designee shall establish written
procedures for its implementation.

(b) The agency procedures shall iden-
tify the key decision points of each
major system acquisition and the agen-
cy official(s) for making those deci-
sions.

(c) Systems acquisitions normally
designated as major are those pro-
grams that, as determined by the agen-
cy head, (1) are directed at and critical
to fulfilling an agency mission need, (2)
entail allocating relatively large re-
sources for the particular agency, and
(3) warrant special management atten-
tion, including specific agency-head de-
cisions. The agency procedures may es-
tablish additional criteria, as specified
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